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LAW SUMMARY
The Right to Remain Silent?
Garcetti v. Ceballos and a Public Employee's
Refusal to Speak Falsely
ASHLEY M. CROSS*
I. INTRODUCTION
In 2007, the Ethics Resource Center (ERC) reported that nearly sixty
percent of public employees had witnessed at least one act of misconduct in
the workplace within the past twelve months, with the highest levels reported
in local governments.2 The most frequent transgressions observed included
lying to employees, abusive behavior, and conflicts of interest. 3 Government
misconduct is more frequent than private-sector misconduct when it comes to
the alteration of documents and financial records. 4
Reports on government malfeasance strongly suggest a need for protec-
tion of those people who are in the best position to report wrongdoing - the
government employee. Yet, a series of cases leading up to and following the
Supreme Court of the United States' decision in Garcetti v. Ceballos,5 have
* B.A., Missouri State University, 2010; J.D. Candidate, University of Mis-
souri School of Law, 2013; Editor in Chief, Missouri Law Review, 2012-2013. I am
grateful to Professor Rafael Gely for his guidance in writing this Summary, to my
parents for their unwavering support, to Anthony for his patience in my endeavors,
and to the late Professor Gregory Scott, whose lessons will undoubtedly remain with
me for the rest of my legal career.
1. "[The] ERC is a nonprofit, nonpartisan research organization, dedicated to
independent research that advances high ethical standards and practices in public and
private institutions." Patricia J. Harned, Letter from ERC President Patricia J.
Harned, Ph.D., ETHICS RES. CTR., http://www.ethics.org/page/about-erc (last visited
Apr. 12, 2012).
2. ETHICS RES. CTR., NATIONAL GOVERNMENT ETHICS SURVEY 1-2 (2008),
[hereinafter ETHICS RES. CTR., NATIONAL GOVERNMENT ETHICS SURVEY], available
at http://www.whistleblowers.org/storage/whistleblowers docu-
ments/ethicsresourcecentersuvery.pdf.
3. Id. at 2.
4. Id. at 4.
5. 547 U.S. 410 (2006). In Garcetti, the plaintiff alleged his employer, the Los
Angeles Country District Attorney's Office, retaliated against him after he submitted
a memorandum questioning the validity of facts used to obtain a warrant in a criminal
investigation and after he testified at trial on behalf of the defendant about these con-
cems. Id. at 414-15. The Supreme Court of the United States held that "when public
1
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eroded protection of those employees when they seek to make statements
about their employer. This is further complicated by inadequate whistle-
blower protection laws that give little protection to public employees who
speak out against a public employer.
On August 31, 2011, the United States Court of Appeals for the District
of Columbia split with the Second Circuit in determining whether a public
employee who seeks to refrain from making a false statement when prompted
by his employer, is protected by the First Amendment right to free speech.7
The D.C. Circuit in Bowie v. Maddox interpreted Garcetti to provide no pro-
tection to employees making statements "pursuant to their official duties."8
The decision is directly at odds with the Second Circuit's interpretation of
Garcetti in Jackler v. Byrne, which held that statements made pursuant to an
employee's official duties might still be protected if the speech has a citizen
analogue. 9
Both Bowie and Jackler, when compared with a wide variety of public
employee free speech case law, stand out as cases where a public employee is
not seeking protection of his right to speak, but rather, is seeking protection
of the right not to speak falsely or protection of the right to refrain from
speaking at all. This Summary seeks to review the progression of public em-
ployee case law up to Garcetti and then discusses Garcetti's effect on subse-
quent circuit decisions attempting to apply its standards. Next, a review of
the ineffectiveness of current whistleblower protection laws suggests that
employees without First Amendment protection have little protection at all.
Finally, it is suggested that Garcetti did not anticipate its holding to apply to
cases where employees were seeking First Amendment protection of the right
to refrain from speaking falsely, and thus, purports that the Supreme Court of
the United States should revisit Garcetti to determine where cases such as
Bowie and Jackler fit within the public employee free speech dialogue.
II. LEGAL BACKGROUND
A. The Supreme Court and Public Employee Free Speech
The belief that public employees could not object to conditions placed
upon their respective terms of employment - including limitations on the
exercise of constitutional rights - was a belief long held unchallenged.' 0 This
employees make statements pursuant to their official duties, the employees are not
speaking as citizens for First Amendment purposes, and the Constitution does not
insulate their communications from employer discipline." Id. at 421.
6. See infra Part II.A, B.
7. See Bowie v. Maddox (Bowie II), 653 F.3d 45, 48 (D.C. Cir. 2011).
8. Id. at 46.
9. 658 F.3d 225, 229 (2d Cir. 2011), cert. denied, 132 S. Ct. 1634 (2012).
10. Connick v. Myers, 461 U.S. 138, 143 (1983).
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belief was canonized in 1892 by Justice Holmes, who prior to his appoint-
ment to the Supreme Court of the United States, observed that a policeman
"may have a constitutional right to talk politics, but he has no constitutional
right to be a policeman." The 1950s and 1960s saw the expansion of public
employee First Amendment rights centered largely around invalidation of
state efforts requiring potential public employees to reveal political and other
organizational affiliations as a condition to employment. In particular, the
Supreme Court of the United States in Keyishian v. Board of Regents invali-
dated a New York law barring employment for membership in the Commu-
nist Party and rejected the notion that public employment could be subjected
to any condition upon their employment, regardless of how unreasonable.12
First Amendment protection of public employee speech continues to be
an evolving discussion as evidenced by more than a century of dialogue at-
tempting to define the scope, if any, of protected speech. While the Supreme
Court of the United States's 2006 decision in Garcetti is its most recent dia-
logue on public employee speech, the Court's 1968 decision in Pickering v.
Board of Education of Township High School District 20513 is cited by the
Court as a "useful starting point" in determining whether the First Amend-
ment protects speech by a public employee.14
In Pickering, a teacher was fired after writing a letter to the local news-
paper criticizing the school board and superintendent's handling of tax reve-
nue proposals and the unbalanced allocation of those revenues between the
school's educational and athletic programs. In determining that the First
Amendment protected the teacher's statements, the Court stated that while
public employees do not relinquish First Amendment rights as a condition of
their employment with a public entity, the State's interests in regulating pub-
lic employee speech "differ significantly from those it possesses in connec-
tion with regulation of the speech of the citizenry in general."16 When a pub-
lic employee is involved, Pickering suggests a balancing test "between the
interests of the [employee], as a citizen, in commenting upon matters of pub-
lic concern and the interest of the State, as an employer, in promoting the
efficiency of the public services it performs through its employees." 7 The
Court also reaffirmed that the First Amendment protected statements by pub-
lic employees on matters of public concern regardless of whether they are
directed at an employee's superior.
11. McAuliffe v. Mayor of New Bedford, 29 N.E. 517, 517 (Mass. 1892), abro-
gatedby O'Hare Truck Serv., Inc. v. City of Northlake, 518 U.S. 712 (1996).
12. 385 U.S. 589, 605-06 (1967).
13. 391 U.S. 563 (1968).
14. Garcetti v. Ceballos, 547 U.S. 410, 417 (2006).
15. Pickering, 391 U.S. at 566.
16. Id. at 568.
17. Id.
18. Id. at 574.
2012]1 807
3
Cross: Cross: Right to Remain Silent
Published by University of Missouri School of Law Scholarship Repository, 2012
MISSOURI LAWREVIEW
Nearly twenty years later, the Supreme Court of the United States af-
firmed the use of the Pickering balancing test and reiterated that Pickering
and the cases following in its wake involve the evolution of public employee
rights balanced against the practical "realization that government offices
could not function if every employment decision became a [C]onstitutional
matter."1 9 The Court in Connick v. Myers, adding an additional consideration
to the Pickering analysis, focused on whether the plaintiffs speech could be
categorized as constituting "speech on a matter of public concern." 20 In Con-
nick, an assistant district attorney filed a wrongful termination claim after she
was terminated for preparing and distributing a questionnaire soliciting the
views of other assistant district attorneys concerning office policies, confi-
dence in supervisors, and pressure to participate in political campaigns.21 The
Court held that because the assistant district attorney's questionnaire largely
did not cover matters of public concern,22 and only resembled questions by a
"single employee ... upset with the status quo," 23 the assistant district attor-
ney's free speech rights were not violated when she was terminated for dis-
tributing the questionnaire.24 The Court noted that when an employee's ex-
pression is not related to political, social, or other community or public con-
cerns, the government "should enjoy wide latitude in managing their of-
fices."25 In determining whether speech is a matter of public concern, the
Court concluded that a statement's "content, form, and context" should be
analyzed in view of the whole record. 26
In 2006, the Court supplemented the Pickering-Connick analysis with a
further consideration in determining First Amendment protection of public
employee speech. In Garcetti v. Ceballos, a deputy district attorney alleged
that he faced retaliatory transfers and demotions after he testified that an affi-
davit used to obtain a critical search warrant contained serious misrepresenta-
19. Connick v. Myers, 461 U.S. 138, 143 (1983).
20. Id. at 146.
21. Id. at 141.
22. Id. at 148. The Court noted that one question in the questionnaire - whether
the assistant district attorneys felt pressured to work in political campaigns for officer-
supported candidates - addressed a matter of public concern. Id. at 149. In consider-
ing all of the government's interests in the fulfillment of its responsibilities to the
public, however, the Court found that the survey more seriously impeded the govern-
ment's interest in maintaining close working relationships between its employees and
their superiors by seeking to "precipitate a vote of no confidence." Id. at 151-53.
23. Id. at 148.
24. Id. at 148-49.
25. Id. at 146.
26. Id. at 147-48. See Bloomberg BNA, Political Activities, Free Speech, and
Political Affiliation Free Speech, 513 INDIVIDUAL EMP. RIGHTS MANUAL 105 (2011)
for case law defining content, form, and context.
808 [Vol. 77
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27
tions. In holding that the deputy district attorney's speech was not pro-
tected, the Court noted that the "controlling factor in [the attorney's] case is
that his expressions were made pursuant to his duties as a calendar deputy" 28
and that it was "immaterial whether he experienced some personal gratifica-
tion from writing the memo." 29
First, the Garcetti Court refrained the Pickering-Connick balancing test
into a two-prong analysis. The first inquiry is to determine "whether the
[public] employee spoke as a citizen on a matter of public concern." 30 The
Garcetti Court clarified the first prong of the Pickering-Connick analysis by
stating that "when public employees make statements pursuant to their offi-
cial duties, the employees are not speaking as citizens for First Amendment
purposes, and the Constitution does not insulate their communications from
employer discipline."3 1 If the employee did not speak on a matter of public
concern, the First Amendment does not protect the employee against an "em-
,,32ployer's reaction to the speech. If the matter was one of public concern,
the second inquiry under Pickering-Connick is whether the public employer
had an "adequate justification for treating the employee differently from any
other member of the general public."33
27. Garcetti v. Ceballos, 547 U.S. 410, 414 (2006). Ceballos was asked to inves-
tigate and review a pending criminal case in his capacity as a deputy district attorney.
Id. at 413. After reviewing an affidavit used to obtain a critical search warrant, Ce-
ballos determined the affidavit contained critical flaws and contacted his supervisors
about the misrepresentations. Id. at 414. He followed up communication with his
supervisors with a memorandum. Id. Ceballos' supervisors continued with the
prosecution of the case and Ceballos was called by the defense to testify about the
misrepresentations. Id. at 414-15.
28. Id. at 421. The attorney was a calendar deputy district attorney and testified
that "it was not unusual for defense attorneys to ask calendar deputies to investigate
aspects of pending cases." Id. at 414. The Court considered this dispositive and held
that the attorney "did not act as a citizen when he went about conducting his daily
professional activities, such as supervising attorneys, investigating charges, and pre-
paring filings." Id. at 422. Nor did he act "as a citizen by writing a memo that ad-
dressed the proper disposition of a pending criminal case." Id.
29. Id. at 421.
30. Id. at 418.
31. Id. at 421. It is important to note, however, that the Court did not preclude
the protection of all expression related to an employee's job. Id Furthermore, the
Court noted that an employer could not seek to substantially restrict an employee's
First Amendment free speech rights by creating substantially broad job descriptions.
Id. at 424.
32. Id.
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B. Circuit Interpretations of Garcetti
When Garcetti arrived at the Supreme Court of the United States' door-
step, public employee free speech protection analysis was so inconsistent that
not only were there circuit splits concerning the proper analysis to be applied,
but also intra-circuit splits.34 The Court sought to clarify inaccuracies caused
by the Pickering-Connick analysis by precluding protection of speech made
pursuant to an employee's "professional duties," but ultimately perpetuated
confusion when it declined to provide a framework for determining the scope
of an employee's duties.36 Today, uncertainty of what constitutes protected
speech, and more particularly, what constitutes speech pursuant to an em-
ployee's official duties, is illustrated by the diversity in approaches and deci-
sions handed down by the circuit courts after Garcetti. Garcetti requires a
34. See Sonya Bice, Tough Talk from the Supreme Court on Free Speech: The
Illusory Per Se Rule in Garcetti as Further Evidence of Connick's Unworkable Em-
ployee/Citizen Speech Partition, 8 J.L. Soc'Y 45, 56 (2007) (writing that after Con-
nick, different panels within the "Sixth, Seventh, Eighth and Tenth Circuits ... apply-
ing Connick to markedly similar fact patterns" came to different conclusions).
35. Garcetti, 547 U.S. at 426.
36. Id. at 424. The decision not to define the scope of an employee's duties is
considered by at least one author as "Garcetti's Achilles' heel." Bice, supra note 34,
at 63.
37. In determining whether an employee's speech is protected by the First
Amendment, courts have considered a variety of factors. Consider the following
cases:
First Circuit: See Decotiis v. Whittemore, 635 F.3d 22, 32-35 (1st Cir.
2011) (finding that a speech therapist whose contract was not renewed
when she advised parents to contact advocacy groups concerning their
rights, stated a sufficient First Amendment retaliation claim because her
speech involved a matter of public concern, was not enumerated or
authorized in her job description, and was analogous to that of a citizen).
Second Circuit: See Anemone v. Metro. Transp. Auth., 629 F.3d 97, 116
(2d Cir. 2011) (finding that a former director of transportation authority
was not protected by the First Amendment when he was terminated after
informing the district attorney (DA) about his unresolved concerns with
corruption within the transportation authority because reporting to DA's
office "was clearly pursuant to [his] official duties"); Weintraub v. Bd. of
Educ., 593 F.3d 196, 203 (2d Cir. 2010) (finding that a teacher's filing of
a grievance with his union concerning his school's failure to discipline a
student was not protected by the First Amendment because teacher's
grievance was pursuant to his official duties as a teacher in maintaining
classroom discipline and "speech can be 'pursuant to' a public employee's
official job duties even though it is not required by, or included in, the
employee's job description, or in response to a request by the employer.").
8 10 [Vol. 77
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Third Circuit: See Knight v. Drye, 375 F. App'x 280, 282-83 (3d Cir.
2010) (unpublished) (finding police officer's complaint to his supervisors
about a fellow officer's alleged harassment of a local car wash manager
was not protected by the First Amendment because the officer's complaint
"up the chain of command" to his superiors did not constitute citizen
speech). But see Reilly v. City of Atl. City, 532 F.3d 216, 231-32 (3d Cir.
2008) (holding that the officer's truthful testimony during an internal in-
vestigation of criminal wrongdoing was protected by the First Amend-
ment because the duty to give testimony was an obligation of all citizens).
Fourth Circuit: See Andrew v. Clark, 561 F.3d 261, 264, 267 (4th Cir.
2009) (deciding whether an officer's release of a memorandum requesting
an investigation into a recent crime to a newspaper reporter was released
pursuant to the officer's official duties, where the officer "was not under a
duty to write the memorandum[,] . . . had not previously written similar
memoranda[,]" was not part of a unit investigating officer shootings, and
where the memorandum was considered "unauthorized.").
Fifth Circuit: See Charles v. Grief, 522 F.3d 508, 513-14 (5th Cir. 2008)
(finding state lottery commission employee's emails concerning racial
discrimination within the commission were protected by the First
Amendment because while the email contained special knowledge ob-
tained through employment, the email was submitted from a private email
address, was not directly related to his job, and was made directly to
elected representatives rather than superiors within the organization). But
see Williams v. Dallas Indep. Sch. Dist., 480 F.3d 689, 694 (5th Cir.
2007) (per curiam) (holding memorandum questioning the handling of
athletic funds, which was submitted by athletic director to school's office
manager and principal, was not speech protected by the First Amendment
because the "memoranda were not written from Williams's perspective as
a 'father' and 'taxpayer[,]' but rather, contained "special knowledge"
known only to the athletic director).
Sixth Circuit: See Fox v. Traverse City Area Pub. Sch. Bd. of Educ., 605
F.3d 345, 348 (6th Cir. 2010) (holding teacher's complaints to her super-
visor concerning the number of students in her classroom were not pro-
tected by the First Amendment because "[s]peech . . . made pursuant to ad
hoc or defacto duties not appearing in any written job description is nev-
ertheless not protected" if it derived from the speaker's professional du-
ties); Haynes v. City of Circleville, 474 F.3d 357, 364 (6th Cir. 2007)
(finding officer terminated for protesting proposed cutbacks in canine
training unit was not protected by the First Amendment where officer
stated that he developed the training program and considered himself to be
the administrator); Ibarra v. Lexington-Fayette Urban Cnty. Gov't, 240 F.
App'x 1, 4-5 (6th Cir. 2007) (per curiam) (unpublished) (finding em-
ployee who expressed concerns to a newspaper that a not-for-profit orga-
nization had a racially discriminatory past and that an organization was
requiring cash "kickbacks" from Hispanic laborers was not protected by
2012]1 811
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the First Amendment where advocating for the Hispanic community was
in the employee's official duties).
Seventh Circuit: See Fairley v. Andrews, 578 F.3d 518, 522 (7th Cir.
2009) (holding that jail guards' reports about alleged inmate abuse by
other guards were not protected by the First Amendment since jail had
policy requiring guards to report abuse by other guards); Mills v. City of
Evansville, 452 F.3d 646, 648 (7th Cir. 2006) (finding police sergeant
criticisms were not protected by First Amendment because at the time of
the speech, the sergeant was on duty and in uniform, engaged in discus-
sion with supervisors, and thus spoke in her capacity as an employee
commenting on official policy).
Eighth Circuit: See Lindsey v. City of Orrick, 491 F.3d 892, 898 (8th
Cir. 2007) (holding that statements by city's public works director at city
council meetings alleging that city failed to comply with Sunshine Laws
were made by him as a citizen, despite director's required attendance at
city council meetings because director's job did not include Sunshine Law
compliance).
Ninth Circuit: See Jensen v. Las Vegas Metro. Police Dep't, 350 F.
App'x 115, 117 (9th Cir. 2009) (unpublished) (holding that officer was
not protected by First Amendment when he assisted inmates in filling out
complaints against other officers because operating procedure specifically
required this); Marable v. Nitchman, 511 F.3d 924, 932-33 (9th Cir. 2007)
(finding chief engineer of ferry was protected for statements pointing out
the corrupt actions of city officials because engineer's job did not require
or expect him to point out corrupt actions by officials).
Tenth Circuit: See Chavez-Rodriguez v. City of Santa Fe, 596 F.3d 708,
714-16 (10th Cir. 2010) (holding that senior services director's remarks
about funding cuts expressed to Speaker of New Mexico House of Repre-
sentatives were made pursuant to director's official duties where speech
occurred at an event sponsored by director's division, occurred during
work hours, and was attended by both the director and Speaker in their of-
ficial capacities); Casey v. W. Las Vegas Indep. Sch. Dist., 473 F.3d
1323, 1329-31 (10th Cir. 2007) (holding that superintendent's reports to
federal authorities concerning the Head Start program fell within her duty
as the program administrator to ensure the proper use of federal money,
which included reporting misuse to federal authorities).
Eleventh Circuit: Battle v. Bd. of Regents, 468 F.3d 755, 761 (11th Cir.
2006) (per curiam) (holding that university employee's communication to
university officials about signs of fraud in student records was not pro-
tected by the First Amendment because she had a "clear employment duty
to ensure the accuracy and completeness of student files as well as to re-
port any mismanagement or fraud she encountered in the student financial
aid files.").
8 12 [ Vol. 77
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distinction between speech pursuant to an employee's official duties and
speech outside of an employee's official duties.3 8
While they differ in determining what is and what is not protected
speech, circuit courts generally follow one of two approaches: the chain-of-
command analysis and the assigned-duties category.39 The chain-of-
command analysis, appearing to be used by the Fifth, Sixth, Seventh, and
Tenth Circuits,4 focuses on the person to whom the speech was communi-
cated - that is, "whether the speech was directed up the typical chain of
command in the workplace."41 In a chain-of-command analysis, more em-
phasis is placed on the "channels in which the communications were made,"
rather than if the communication was related to the employee's official du-
ties.42 Alternatively, the assigned-duties analysis focuses on whether the
communication or exposure was a required, official duty and less on to whom
the communication was made.43 Still, other courts apply a series of multiple
factors, none of which provide for a concrete, consistent method of determin-
ing whether speech is protected or not.4
D.C. Circuit: See Wilburn v. Robinson, 480 F.3d 1140, 1150-51 (D.C.
Cir. 2007) (holding that Office of Human Rights' interim director's com-
munication to her superiors suggesting that the District's salaries for vari-
ous employees violated the law and were motivated by race and sex were
not protected because her official duties included salary, hiring matter and
eliminating discrimination).
38. MATTHEW BENDER& CO., UNJUST DISMISSAL § 11.01(5) (2012).
39. Tyler Wiese, Note, Seeing Through the Smoke: "Official Duties" in the
Wake of Garcetti v. Ceballos, 25 A.B.A. J. LAB. & EMP. L. 509, 514-15 (2010) [here-
inafter Wiese, Seeing Through the Smoke].
40. Id. at 516. For a different, and at times contrary, analysis of the multiple
circuit approaches to analyzing public employee free speech, see Diane Norcross,
Comment, Separating the Employee from the Citizen: The Social Science Implications
of Garcetti v. Ceballos, 40 U. BALT. L. REv. 543, 557 (2011) ("The United States
Courts of Appeals for the District of Columbia, the Tenth, and the Eleventh Circuits
have interpreted [Garcetti] to broadly encompass speech related to the completion of
the employee's work duties and block First Amendment protection thereof. In con-
trast, the Fourth Circuit . . . and the Seventh Circuit . . . interpreted [Garcetti] to re-
quire that the act of speaking was an official duty itself, not merely that the speech
related in subject matter to an employee's job or fulfilled a general duty. The Fifth
Circuit . . . and the Ninth Circuit . . . defined [Garcetti's] 'speech pursuant to official
duties' as through the 'chain of command,' a theory expressly rejected by the Sixth
Circuit." (citations omitted)).
41. Wiese, Seeing Through the Smoke, supra note 39, at 516.
42. See id at 518-19.
43. See id at 521.
44. See, e.g., Decotiis v. Whittemore, 635 F.3d 22, 32 (1st Cir. 2011) ("To de-
termine whether such speech was made pursuant to official responsibilities, the
[c]ourt must take a hard look at the context of the speech. Although no one contex-
tual factor is dispositive, we believe several non-exclusive factors, gleaned from the
case law, are instructive: whether the employee was commissioned or paid to make
2012]1 8 13
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C. Whistleblower Statutes as Protection for Public Employees Who
Expose Wrongdoing
In limiting a public employee's right to speak on certain matters, courts
often list the availability of whistleblower protection laws as a mitigating
factor for public employees who have been terminated or retaliated against
after seeking to expose poor or illegal government performance and prac-
tices.45 In particular, the Supreme Court of the United States in Garcetti sug-
gested that while a public employee who exposes governmental wrongdoing
is not protected by the First Amendment if he is doing so pursuant to his offi-
cial duties, he might still be protected "by the powerful network of legislative
enactments - such as whistle-blower protection laws and labor codes."46
The Whistleblower Protection Act makes illegal an adverse employment
action by a government supervisor against an employee who has made "any
disclosure of information . . . which the employee . . . believes evidences a
violation of any law, rule, or regulation, or gross mismanagement, a gross
waste of funds, an abuse of authority, or a substantial and specific danger to
public health or safety."47 Alternatively, the Whistleblower Protection Act
also prohibits an adverse employment action by a government supervisor
against an employee who has refused to "obey an order that would require the
individual to violate a law."AS While disclosure of certain information and
refusal to obey an order requiring a violation of the law is protected, it is less
the speech in question; the subject matter of the speech; whether the speech was made
up the chain of command; whether the employee spoke at her place of employment;
whether the speech gave objective observers the impression that the employee repre-
sented the employer when she spoke (lending it 'official significance'); whether the
employee's speech derived from special knowledge obtained during the course of her
employment; and whether there is a so-called citizen analogue to the speech." (cita-
tions omitted)); Chavez-Rodriguez v. City of Santa Fe, 596 F.3d 708, 713 (10th Cir.
2010) ("The guiding principle is that speech is made pursuant to official duties if it
involves 'the type of activities that [the employee] was paid to do.' Stated another
way, 'if an employee engages in speech during the course of performing an official
duty and the speech reasonably contributes to or facilitates the employee's perform-
ance of the official duty, the speech is made pursuant to the employee's official du-
ties."' (alterations in original) (citations omitted)).
45. See, e.g., Bowie v. Maddox (Bowie II), 653 F.3d 45, 48 (D.C. Cir. 2011)
(acknowledging the illegality of public employer orders to public employee to lie, but
citing Winder and holding that "the illegality of a government employer's order does
not necessarily mean the employee has a cause of action under the First Amend-
ment"); Winder v. Erste, 566 F.3d 209, 216 (D.C. Cir. 2009) ("Some remedy, such as
a properly preserved claim under the whistleblower protection laws, may have been
available to [the plaintiff]. But . . . the First Amendment does not provide that rem-
edy.").
46. See Garcetti v. Ceballos, 547 U.S. 410, 425 (2006).
47. 5 U.S.C. § 2302(b)(8) (2006) (emphasis added).
48. Id. § 2302(b)(9).
8 14 [Vol. 77
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clear whether refusal to obey an order requiring an unethical act that is not
illegal (i.e., refusing to provide misleading or untruthful information) is pro-
tected.
III. RECENT DEVELOPMENTS
In the most recent turn of events surrounding examination of Garcetti's
"pursuant to official duties" analysis, the D.C. Circuit in Bowie v. Maddox
denied a motion for a rehearing on an employee's section 1983 First Amend-
ment retaliation claim49 and noted that the Second Circuit misinterpreted
Garcetti in its recent decision in Jackler v. Byrne.50
A. Bowie 151 - Decided June 21, 2011
From November 1997 to August 2002, David Bowie was the Assistant
Inspector General of the Investigations Division at the Office of the Inspector
General (OIG) for the District of Columbia.52 Bowie's termination revolved
around a series of events coinciding with the termination of one of Bowie's
subordinates, Emanuel Johnson. 53 Bowie claimed that in 1999, after Johnson
joined the OIG, Bowie's boss, Charles Maddox, told Bowie that an FBI assis-
tant director threatened to withhold FBI cooperation and assistance in any
investigation in which Johnson was involved.54 Bowie took this discussion
with Maddox as an ultimatum issued from the FBI to either fire Johnson or
lose FBI cooperation.
In February 2000, Maddox, Bowie, and other OIG supervisors met to
discuss Johnson's future with the OIG.56 Rather than fire Johnson, Bowie
advised Maddox to put Johnson on a performance improvement plan.57
Nonetheless, Bowie was ordered to give Johnson the option to either resign or
be fired.5 Johnson was terminated in March 2000 and filed a discrimination
49. Bowie II, 653 F.3d at 48.
50. Id. (citing Jackler v. Byrne, 658 F.3d 225 (2d Cir. 2011), cert. denied, 132 S.
Ct. 1634 (2012)).
51. Bowie v. Maddox (Bowie 1), 642 F.3d 1122, 1122 (D.C. Cir. 2011), cert.
denied, 132 S. Ct. 1636 (2012).
52. Id at 1126.
53. Id. Prior to Bowie and Johnson's simultaneous employment with the OIG,
both men worked for the Federal Bureau of Investigation (FBI), where they had pre-
viously initiated a class action against the FBI for alleged discriminatory failure to
promote African American agents. Id Subsequent to that class action, Bowie trans-
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claim against the OIG with the Equal Employment Opportunity Commission
(EEOC). 59 The Deputy Attorney General, representing the OIG in the EEOC
claim, drafted an affidavit for Bowie to sign, which detailed Johnson's poor
performance in three investigations. 60 Bowie refused to sign the affidavit,
claiming that it contained a misstatement of facts, and instead submitted a
substantially revised affidavit, noting problems with Johnson on one occa-
sion, but also criticizing Johnson's termination in light of the opinions of
Johnson's supervisors who considered Johnson to be a "model investiga-
tor."61 Bowie's revised affidavit was not submitted to the EEOC as part of
the OIG's position statement.62
Bowie claimed that subsequent to his refusal to sign the original affida-
vit containing misstatements, his standing within the agency began to
worsen.63 Bowie's performance rating began to fall and in May 2002, less
than a month after Johnson named Bowie as a witness in his lawsuit against
the OIG, a performance evaluation criticized Bowie's management, report
output and quality, and his over-protectiveness toward subordinates." Bowie
was fired shortly thereafter in August 2002.
Bowie filed suit against the District of Columbia and OIG officials al-
leging, among several other counts,66 infringement of his First Amendment
freedom of speech rights in violation of 42 U.S.C. § 1983.67 The United
States District Court for the District of Columbia granted summary judgment
in favor of the defendants on Bowie's section 1983 claim.68 The district court
held that Bowie, as a public employee, did not speak as a citizen on matters
of public concern because "[s]peech regarding 'individual personnel disputes
59. Id.
60. Id.
61. Id. at 1127.
62. Id.
63. Id. Prior to the events surrounding Johnson's termination, Bowie received
optimal performance reviews, but within days of his refusal to sign the affidavit,
Bowie was accused of "not stepping up to the plate." Id. Three months after Johnson
filed a Title VII complaint, Maddox removed Bowie from a high profile case and later
elevated one of Bowie's subordinates to a newly created position above Bowie's
position. Id.
64. Id. After the review, Maddox ordered a reassessment of Bowie's depart-
ment, and a report following the reassessment repeated the performance review's
criticisms of Bowie. Id.
65. Id.
66. The other counts included retaliation under Title VII of the Civil Rights Act
of 1964, 42 U.S.C. § 2000e, conspiracy to deter him from testifying in violation of 42
U.S.C. § 1985(2) and failure to prevent a conspiracy in violation of § 1986. Id. at
1128. The section 2000e claim went to trial, where a jury returned a verdict for the
defendants. Id. The district court dismissed Bowie's section 1985(2) conspiracy
claim and his section 1986 failure to prevent conspiracy claim. Id.
67. Id. at 1127-28.
68. See id at 1133.
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and grievances' is not relevant to the public's evaluation of governmental
agencies' performance."69 The Title VII claim went to trial, where a jury
returned a verdict for the defendants.o
On appeal, the United States Court of Appeals for the District of Co-
lumbia Circuit affirmed summary judgment for the defendants on Bowie's
section 1983 First Amendment claim, holding that an analysis of whether
Bowie's actions were a matter of public concern was irrelevant because
Bowie's affidavit was made pursuant to his official duties, and public em-
ployees making statements pursuant to their official duties are not speaking as
citizens for First Amendment purposes.71 The appellate court also affirmed
the jury's verdict for Bowie's Title VII claim.72
B. Jackler v. Byrne73 - Decided July 22, 2011
Jackler v. Byrne, a Second Circuit opinion, was issued the day after
Bowie filed his petition for rehearing. 74 In Jackler, a probationary officer
witnessed a fellow officer strike a handcuffed suspect in the head.75 When
the suspect later filed a complaint against the striking officer, citing Jackler as
a witness, Jackler filed a supplementary report detailing the events of the
arrest in compliance with a department policy requiring officers to report
when physical force is used or witnessed by an officer against a suspect. 76
Jackler was subsequently pressured by his superiors to withdraw his report
and re-file a new report with false information. 77 Jackler was terminated
when he refused to withdraw his report and re-file a false report.78 He then
commenced a section 1983 First Amendment retaliation action against his
superiors. 79 At trial, Jackler distinguished his case from that of the plaintiff in
Garcetti by suggesting that "the plaintiff in Garcetti had been fired for engag-
69. Bowie v. Gonzales, 433 F. Supp. 2d 24, 33 (D.D.C. 2006) (quoting Murray
v. Gardner, 741 F.2d 434, 438 (D.C. Cir. 1984)), aff'd in part Bowie I, 642 F.3d 1122.
70. Bowie I, 642 F.3d at 1128.
71. Id. at 1133-34 (citing Garcetti v. Ceballos, 547 U.S. 410, 421 (2006)).
72. Id. at 1134. The D.C. Circuit also vacated the trial court's grant of summary
judgment on Bowie's section 1985(2) and section 1986 conspiracy claims because
"the district court suggested no viable rationale for its order" and because dismissal of
Bowie's section 1985(2) claim was based on two misconceptions: that a section
1985(2) claim required proof of class-based animus and that Bowie's claim was fore-
closed because it would be covered by a Title VII claim. Id. at 1126, 1132.
73. Jackler v. Byrne, 658 F.3d 225 (2d Cir. 2011), cert. denied, 132 S. Ct. 1634
(2012).
74. Bowie v. Maddox (Bowie II), 653 F.3d 45, 47 (D.C. Cir. 2011).
75. Jackler, 658 F.3d at 230.
76. Id. at 230-31.
77. Id. at 231.
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ing in speech that was required as part of his job," while Jackler was fired for
his "refusal to speak or report falsely about a matter of serious public con-
cern.,,s However, the United States District Court for the Southern District
of New York dismissed Jackler's First Amendment claim because it deter-
mined that Jackler's speech was communicated in his capacity as a police
officer, and not as a citizen.81
On appeal, the Second Circuit clarified that Jackler's retaliation claim
was not based on his submission of the report, but on his refusal to retract the
original report and submit a false statement in its place.82 In recognizing that
the First Amendment encompasses both a right to speak and a right not to
speak, the court noted that a citizen who gives evidence of wrongdoing must
do so truthfully and can refuse to make statements that are false. The court
acknowledged that while police officers have an official duty not to substitute
a falsehood for the truth, Jackler was nonetheless protected by the First
Amendment for refusing to rescind the report because private citizens also
have a duty not to file false statements and a right not to rescind true accusa-
tions.
C. Bowie 85 - Decided August 31, 2011
In July 2011, one day before the Second Circuit issued its opinion in
Jackler, Bowie petitioned for a rehearing on his section 1983 First Amend-
ment free speech retaliation claim.86 The United States Court of Appeals for
the District of Columbia Circuit denied the rehearing, and held that
"[b]ecause Bowie spoke as a government employee, the district court [cor-
rectly] granted summary judgment in favor" of the OIG.87 In affirming the
grant of summary judgment, the court cited Garcetti.
Bowie denied that Garcetti barred his claim, claiming that even though a
government employer ordered his speech, "it [was] protected by the First
Amendment because it [was] analogous to the speech of private citizens who
submit testimony to [agencies like] the EEOC."89  In support of Bowie's
80. Id
81. Id. at 233.
82. Id. at 234.
83. Id. at 23 8-39.
84. Id. at 241 ("[1]t is clear that the First Amendment protects the rights of a
citizen to refuse to retract a report to the police ... to refuse to make a statement that
he believes is false, and to refuse to engage in unlawful conduct by filing a false re-
port with the police.").
85. Bowie v. Maddox (Bowie II), 653 F.3d 45 (D.C. Cir. 2011).
86. Id. at 47.
87. Id at 48.
88. Id at 47 (citing Garcetti v. Ceballos, 547 U.S. 410 (2006)).
89. Id at 46-47.
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claim, he cited Jackler.9 The D.C. Circuit declined to follow the Second
Circuit's reasoning in Jackler, determining that the Second Circuit had misin-
terpreted Garcetti. 9 The court held that the "critical question under Garcetti
[was] not whether the speech at issue has a civilian analogue, but whether it
was performed 'pursuant to . .. official duties."' 92
The D.C. Circuit described two distinct types of speech discussed in
Garcetti. The first type of speech is speech by public employees "'speaking
as citizens about matters of public concern,"' restricted only to the extent
necessary for a public employer to efficiently operate and protected to some
extent by the First Amendment. 93 The second type of speech is speech by
public employees made pursuant to their official duties, which is unprotected
from employer discipline by the First Amendment. 94
In analyzing whether Bowie's speech was that of a citizen protected by
the First Amendment or that of a public employee making statements pursu-
ant to his official duties and subject to employer discipline, the court looked
at the overall scope of Bowie's actions. Bowie produced the affidavit at the
direction of his supervisor and the general counsel representing the OIG in its
lawsuit against Johnson.95 The revised affidavit was submitted within time
restrictions approved by the OIG general counsel and was intended to be part
of the OIG's position statement submitted to the EEOC.96 Bowie made no
effort to independently submit testimony or an affidavit to the EEOC con-
cerning the matter and was not subpoenaed to do so by the EEOC.97 Apply-
ing Garcetti's two-prong analysis, the court held that because Bowie's speech
was made pursuant to his official duties as a public employee of the OIG,
speech that is not protected by the First Amendment, the district court rightly
granted summary judgment in favor of Bowie's employer, the OIG.98
Bowie's petition for rehearing was denied.9
IV. DISCUSSION
A. Do Whistleblower Protections Provide Adequate Recourse?
The Garcetti majority suggested that while First Amendment protection
was not available to public employees criticizing their public employers, a
90. Id at 47.
91. Id at 48 ("The Second Circuit gets Garcetti backwards.").
92. Id (quoting Garcetti, 547 U.S. at 421).
93. Id at 46 (quoting Garcetti, 547 U.S. at 419).
94. Id. (citing Garcetti, 547 U.S. at 421).
95. Id. at 46 n.1.
96. Id.
97. Id.




Cross: Cross: Right to Remain Silent
Published by University of Missouri School of Law Scholarship Repository, 2012
MISSOURI LAW RE VIEW
"powerful network of legislative enactments - such as whistle-blower protec-
tion laws" was available to "those who seek to expose wrongdoing."100 In his
dissent, Justice Souter, joined by Justices Stevens and Ginsburg, noted that
whistleblower statutes do not protect all speech addressing government mis-
conduct.10 In doubting the effectiveness of whistleblower statutes to ade-
quately protect public employees seeking to expose wrongdoing, Justice
Souter noted that these statutes varied from state to state regarding which
government employees were protected and by what process employees would
have to undergo to obtain protection.102 However, most discouraging to Jus-
tice Souter was that federal employees under the federal Whistleblower Pro-
tection Act103 have been held by at least one court to be unprotected when
statements made against a public employer were made pursuant to that em-
ployee's official duties.10' This unprotected speech, Justice Souter explained,
was "the very speech that the majority sa[id] [would] be covered."105 Protec-
tion under whistleblower statutes is riddled with holes, particularly because of
inconsistent standards throughout the United States and social disincentives
facing an employee who is considering whether or not to blow the whistle.
Finally, the ultimate question remains - does an employee wishing to refrain
from speaking have to disclose information potentially disruptive to a work
environment in order to protect herself?
1. Inconsistent Standards
Post-Garcetti commentators suggest that Justice Souter's concerns were
not unfounded, and that the lack of specificity in both state and federal whis-
tleblower laws provide less protection than the majority in Garcetti sug-
gests.106 For instance, at least ten states have specific provisions requiring an
employee to first complain of misconduct to his employer before gaining
100. Garcetti, 547 U.S. at 425.
101. Id. at 440 (Souter, J., dissenting).
102. Id. at 440 (Souter, J., dissenting) ("Some state statutes protect all government
workers, including the employees of municipalities and other subdivisions; others
stop at state employees. Some limit protection to employees who tell their bosses
before they speak out; others forbid bosses from imposing any requirement to warn."
(footnotes omitted)).
103. 5 U.S.C. § 1213 (2006).
104. Garcetti, 547 U.S. at 441 (Souter, J., dissenting) (citing Huffman v. Office of
Pers. Mgmt., 263 F.3d 1341, 1352 (Fed. Cir. 2001)).
105. Id.
106. Brenda R. Kallio & Richard T. Geisel, To Speak or Not to Speak: Applying
Garcetti and Whistleblower Laws to Public School Employee Speech, 264 EDuC. L.
REP. 517, 524 (2011) (arguing that of the twelve post-Garcetti appellate cases apply-
ing Garcetti to public K-12 school employment disputes, only four were likely to be
protected under federal or state whistleblower laws).
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protection under whistleblower laws, o0 while at least four states allow an
employee to expose misconduct directly to the public. os Similarly, some
jurisdictions require an employee to report an actual violation of law, others
protect exposure of a suspected violation of law, and still others protect expo-
sure of violations such as mismanagement and wrongdoing, while others do
not.109 While public employees still retain some rights under whistleblower
protection laws, Garcetti's limited construction of public employee protected
speech "precludes whistleblowers from judicial recourse and discourages
altruistic and valued citizens from working productively as public employ-
ees." 10
2. Disincentives to Blow the Whistle
Even where whistleblower statutes are inclusive of public employees,
recent studies suggest that employees do not seek whistleblower protection
for a variety of reasons.'11 Employees witnessing the most common forms of
misconduct reported the misconduct to a whistleblower hotline less than one
112percent of the time. Accounting for this startlingly low number are disin-
centives, which, as the low number of whistleblower reports suggest, are per-
suasive in discouraging employees from reporting misconduct.113 In a survey
of whistleblowers, one-third of those who reported misconduct stated that
"they would not have blown the whistle because it 'wasn't worth it."' 14 An-
other study suggested that given the choice, nearly all whistleblowers would
not blow the whistle again." 5 Powerful disincentives discouraging employ-
ees from reporting misconduct include the fear of social ostracism, retaliation,
107. Id. at 525. These states are Alaska, Colorado, Florida, Idaho, Maine, Massa-
chusetts, New Jersey, New York, Wisconsin, and Wyoming. Id.
108. Id. at 526. These states include Kansas, Missouri, New Mexico, and Oregon.
Id.
109. See generally Claudia G. Catalano, Annotation, What Constitutes Activity of
Public or State Employee Protected Under State Whistleblower Protection Statute
Covering Employee's "Report, " "Disclosure, " "Notification, " or the Like of Wrong-
doing - Nature of Activity Reported, 37 A.L.R. 6th 137, §§ 2, 4, 11, 14-16 (2008).
This is also a useful resource to analyze whistleblower statutes by job title, state or
circuit.
110. Norcross, supra note 40, at 545.
111. See generally ETHICS RES. CTR., NATIONAL GOVERNMENT ETHICS SURVEY,
supra note 2; Geoffrey Christopher Rapp, Beyond Protection: Invigorating Incentives
for Sarbanes-Oxley Corporate and Securities Fraud Whistleblowers, 87 B.U. L. REV.
91 (2007).
112. ETHICS RES. CTR., NATIONAL GOVERNMENT ETHICS SURVEY, supra note 2, at
7.
113. See Rapp, supra note 111, at 118.
114. Id.
115. Id. at 118-19.
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and blacklisting.116 In a 2007 Ethics Research Center survey, seventeen per-
cent of employees who reported misconduct faced retaliation and twenty-five
percent of government employees surveyed believed that government leader-
ship tolerated retaliation."1 7
3. Are Employees Who Wish to Refrain from Speaking Protected?
What is even less clear is the effectiveness of whistleblower statutes in
protecting public employees who wish to refrain from speaking. The lan-
guage of the federal Whistleblower Protection Act suggests that an employee
who refuses to lie for his employer, such as the plaintiff in Jackler, would not
be protected from the act of refusing to lie unless he or she actually disclosed
the fact that the employer ordered the employee to lie and the employee's
refusal actually involved a refusal to perform an illegal act. 119 The plaintiff in
Jackler, only wishing to maintain his truthful statement and refrain from
submitting a false statement, is distinguished from an employee wishing to
make a statement outing his employer. 120 While the latter seeks to actively
116. Id at 120-22, 124-25.
117. ETHICS RES. CTR., NATIONAL GOVERNMENT ETHICS SURVEY, supra note 2, at
9.
118. While common public employee free speech cases often involve alleged
retaliation after a public employee affirmatively speaks or writes a statement, what is
less frequently discussed is a public employee's right not to speak on a matter. See
Jackler v. Byrne, 658 F.3d 225, 238 (2d Cir. 2011), cert. denied, 132 S. Ct. 1634
(2012). The Supreme Court has established - at least as a general First Amendment
observation - that while there is "some difference between compelled speech and
compelled silence," the difference is without significance in First Amendment consid-
erations. See Riley v. Nat'l Fed'n of the Blind, 487 U.S. 781, 796 (1988). The Court
further clarified that "freedom of speech" included "the decision of both what to say
and what not to say." Id. at 796-97; see also Wooley v. Maynard, 430 U.S. 705, 714
(1977) (invalidating a Florida law compelling a person to display the slogan "Live
Free or Die" because "[t]he right to speak and the right to refrain from speaking are
complementary components of the broader concept of 'individual freedom of
mind."').
119. The federal Whistleblower Protection Act makes illegal an adverse employ-
ment action by a government supervisor against an employee who has made "any
disclosure of information ... which the employee ... reasonably believes evidences -
(i) a violation of any law, rule, or regulation, or (ii) gross mismanagement, a gross
waste of funds, an abuse of authority, or a substantial and specific danger to public
health or safety." 5 U.S.C. § 2302(b)(8)(A) (2006) (emphasis added). Alternatively,
the Act also prohibits an adverse employment action by a government supervisor
against an employee who has refused to "obey an order that would require the indi-
vidual to violate a law." Id. § 2302(b)(9)(D).
120. See Jackler v. Byrne, 658 F.3d 225, 234 (2d Cir. 2011) (clarifying that the
plaintiffs retaliation claim was not based on his submission of the report, but on his
refusal to retract the report and submit a false statement in its place), cert. denied, 132
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engage in his rights, the former seeks only the right to say nothing, yet must
actively invoke a costly (both economically and socially), potentially inappli-
cable, and undeniably disruptive protection mechanism to possess the same
rights as the first employee.
Whistleblower statutes also pose a challenge to public employees speak-
ing pursuant to their official duties who, unprotected by the First Amend-
ment, seek protection after refusing an employer's order to speak in a manner
that is legal, but unethical or inappropriate. The federal Whistleblower Pro-
tection Act does prohibit an adverse employment action by a government
supervisor against an employee who refuses to participate in or commit an
illegal act. 121 However, it is less clear what protection, if any, an employee
has if that employee is asked to make an unethical - albeit legal - statement
and that employee refuses to do so. For example, a district attorney who re-
fuses to respond to an inquiry in a way that would cause unwarranted delay
after her supervisor directed her to do so would have neither First Amend-
ment protection (because her refusal would be pursuant to her official duties)
nor whistleblower protection (because the district attorney was not being
asked to do an illegal act, just an unethical act).
B. Did Garcetti Anticipate Protection of a Public Employee's Refusal
to Speak Dishonestly?
When the Supreme Court of the United States decided Garcetti, it
sought to clarify the Pickering-Connick analysis to ensure transparency and
predictability, and to limit judicial discretion over employment decisions.122
To justify a more bright line rule, the Court explained that it was seeking to
avoid a "'new, permanent, and intrusive' judicial role over the "communica-
tions between and among government employees and their superiors."l 23 In
reality, it created a standard confusing both courts and litigants, which re-
quires courts to analyze the job descriptions of public employees in an at-
tempt to differentiate among general regulations, job descriptions, and codes
of conduct.124 Garcetti has created inconsistent circuit outcomes,125 particu-
larly as a result of the Court's refusal to "articulate a comprehensive frame-
work for defining the scope of an employee's duties." 26 In fact, the only
S. Ct. 1634 (2012); see also supra Part III.B (explaining the Jackler plaintiffs dis-
tinction between facts of Garcetti plaintiff and facts in Jackler).
121. See 5 U.S.C. § 2302.
122. See Steven J. Stafstrom, Jr., Note, Government Employee, Are You a "Citi-
zen"?: Garcetti v. Ceballos and the "Citizenship" Prong to the Pickering/Connick
Protected Speech Test, 52 ST. Louis U. L.J. 589, 613 (2008).
123. Id. at 613-14 (quoting Garcetti v. Ceballos, 547 U.S. 410, 423 (2006)).
124. Id. at 620.
125. See supra note 37.
126. Garcetti, 547 U.S. at 424.
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thing clear about Garcetti's framework is the clear need for revision and re-
*127
view.
While public employee speech cases and their standards are inconsis-
tent, most post-Garcetti cases at least involve a public employee seeking pro-
tection after affirmatively making a statement.128 Far less frequent - almost
anomalous - are the cases such as Bowie and Jackler, involving a public em-
ployee seeking protection for refusing to affirmatively make a false state-
ment.129 Dicta within Garcetti 1o and the decision's suggestion of whistle-
blower statutes as an alternative remedy to public employees,13 1 suggest that
the Court did not anticipate application of its holding, particularly its "speech
pursuant to official duties" test, to cases by employees seeking protection for
their refusal to speak dishonestly. This unanticipated application has forced
courts like the Second Circuit in Jackler to invent new and inconsistently
applied standards in analyzing whether speech is protected for cases that do
not have fact patterns similar to Garcetti or other post-Garcetti speech
cases.132 Put more simply, cases like Bowie and Jackler are square pegs
forced into round holes.
1. Ensuring Official Communication is "Accurate"
Justice Kennedy's majority opinion in Garcetti supports the view that
the test is not appropriate for cases involving employees wishing to refrain
from speaking:
Employers have heightened interests in controlling speech made by
an employee in his or her professional capacity. Official commu-
nications have official consequences, creating a need for substan-
tive consistency and clarity. Supervisors must ensure that their
employees' official communications are accurate, demonstrate
sound judgment, and promote the employer's mission. 133
Justice Kennedy made clear that an overriding concern for limiting pub-
lic employee speech is to ensure accurate official communication by public
employees. This same policy concern - ensuring accurate communication -
127. Norcross, supra note 40, at 558.
128. See supra note 118.
129. See supra note 118.
130. See Garcetti, 547 U.S. at 422-23.
131. Id. at 425.
132. Petition for Writ of Certiorari, Byrne v. Jackler, 132 U.S. 1634 (2012) (No.
11-517), 2011 WL 5059136, at *16 ("[T]he Second Circuit then invented a second
prong, holding that a public employee's speech is protected, regardless of the
speaker's role, if the speech at issue has a 'relevant citizen analogue."' (quoting Jack-
ler v. Byrne, 658 F.3d 225, 238 (2d Cir. 2011), cert. denied, 132 U.S. 1634 (2012))).
133. Garcetti, 547 U.S. at 422-23 (emphasis added).
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cannot also justify limiting the First Amendment speech protection of an em-
ployee who seeks to refrain from making an inaccurate, or dishonest, official
communication. While seeking to ensure accurate, official communication
by public employees justifies limiting the First Amendment protection of
affirmative statements made by employees, this same justification cannot also
be used to limit the protection of employees who refuse to make inaccurate
official communications at the behest of a public employer. This irreconcil-
ability suggests that the Court in Garcetti did not anticipate cases where an
employee is seeking protection for refraining from making inaccurate com-
munications, and thus, the Garcetti test is an inappropriate threshold standard
to apply in cases such as Bowie and Jackler.
2. Whistleblower Statutes: An Inadequate Alternative to First
Amendment Protection
Justice Kennedy's suggestion that whistleblower statutes are sufficiently
protective of employee speech unprotected by the First Amendment1 34 also
implies that the Court in Garcetti did not anticipate the application of its
holding to cases where employees sought protection for not speaking at all.135
An employee who seeks whistleblower protection of his right to refrain from
speaking can potentially cause unnecessary disruption to the workplace. This
is contrary to one of the underlying goals of limiting public employee free
speech. Recall that Pickering required a balancing between employee inter-
ests and the interest of the state employer in promoting efficiency.1 This
balancing test was also a consideration in Garcetti.137
An employer's promotion of efficiency is achieved by "preventing the
speech's disruptive impact on the individual employee's own performance,
the harmony and discipline of the office, the regular operation of the office,
and, if the statements were false, on the public's trust in the organization."' 3 8
However, the whistleblower statute requires that if an employee wishes to
invoke a right not to speak, he must affirmatively involve the public at a very
early stage - surely an act that will cause a disruptive impact on the em-
ployee's own performance and the harmony of the office.
134. Id. at 425.
135. See supra Parts II.C, IV.A.3.
136. Pickering v. Bd. of Educ. of Twp. High Sch. Dist. 205, 391 U.S. 563, 568
(1968).
137. Garcetti, 547 U.S. at 417 ("'The problem in any case,' the Court stated, 'is to
arrive at a balance between the interests of the [employee], as a citizen, in comment-
ing upon matters of public concern and the interest of the State, as an employer, in
promoting the efficiency of the public services it performs through its employees."'
(quoting Pickering, 391 U.S. at 568)).
138. See Norcross, supra note 40, at 548.
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3. Form over Substance?
The Jackler defendants argued in their petition for certiorari to the Su-
preme Court of the United States that Jackler should be reversed because
Jackler is inconsistent with Garcetti despite their similar fact patterns.139 The
petition outlines key similarities:
Like Jackler, Ceballos worked in law enforcement, with a duty to
enforce the law. Like Jackler, Ceballos wrote a memo exposing
improper police practices. Like Jackler, Ceballos alleged that the
First Amendment protected him. This Court said "no" to Ceballos,
and the Second Circuit said "yes" to Jackler.140
The petition acknowledges that Jackler created "an absolute rule that a
government employee's refusal to make a false on-the-job statement is al-
ways protected," but argues that the rule is contrary to Garcetti.141 The peti-
tion claims that Jackler "exalts a refusal to lie over Garcetti's" initial ques-
tion of whether the speech was job-related and puts "form over substance." 42
The claim is illustrated by the petition which suggests that:
Every future First Amendment retaliation plaintiff, instead of get-
ting his case dismissed with the claim of "I was fired for writing a
truthful report," could substitute, "I was fired because they knew I
would not write a false report." In the Second Circuit, "tails" gets
dismissed, but "not heads" survives, even though they are part of
the same job-related coin. 143
Whether a refusal to lie should be held in higher consideration than
Garcetti's "job-relatedness" inquiry or if it should be held as an exception, is
a question only the Supreme Court of the United States will be able to de-
cide.144 Both the Court's dicta in Garcetti and the inadequacy of whistle-
blower statutes in protecting employees seeking to refrain from speaking and
in facilitating workplace harmony, only furthers the need for a review of
Garcetti to determine where cases like Bowie and Jackler fit.145
139. Petition for Writ of Certiorari, Byrne v. Jackler, 132 U.S. 1634 (2012) (No.
11-517), 2011 WL 5059136, at *17.
140. Id.




145. It is interesting to note that prior to being overturned by the Second Circuit,
the United States District Court for the Southern District of New York held that the
plaintiff in Jackler v. Byrne was not protected by the First Amendment because the
plaintiff spoke pursuant to his official duties. See Jackler v. Byrne 708 F. Supp. 2d
826 [Vol. 77
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THE RIGHT TO REMAIN SILENT?
V. CONCLUSION
Garcetti sought to clarify guidelines for courts deciding public em-
ployee speech cases. However, numerous subsequent circuit cases, including
the recent split in Bowie and Jackler in the D.C. and Second Circuits respec-
tively, suggests Garcetti only served to further complicate analysis of public
employee speech protection. Garcetti's language also suggests that the Su-
preme Court of the United States did not contemplate the application of the
case to public employee speech cases where an employee refuses to speak.
Older cases provided public employers a shield from unnecessary and con-
stant litigation brought by public employees, but Garcetti has transformed the
shield into a sword in which employers can compel employees to speak
falsely with the protection of Garcetti behind them, preventing employees
from claiming First Amendment protection. With no protection from the
First Amendment and whistleblower protection laws that are highly ineffec-
tive, the alarming rate of government misconduct makes it essential that the
Court outlines a clear standard for public employee protection.
319, 324-25 (S.D.N.Y. 2010), vacated and remanded, 658 F.3d 225 (2d Cir. 2011),
cert. denied, 132 S. Ct. 1634 (2012). However, Justice Seibel encouraged higher
courts to consider whether Garcetti should apply in cases such as Jackler. Id. at 324
n.5 ("Because this outcome is so troubling, I would encourage higher courts to con-
sider whether Garcetti should apply at all when the employee speech concerns a mat-
ter of fact, rather than a matter of judgment, opinion, or policy, as in Garcetti.").
2012] 827
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